Appeal on Condition 21 Luas Contribution on D25A/0663
SUBMISSION OF APPELLANTS
Introduction
1.1 By Planning Application D25A/0663 received on 27.8.2025 Robert and Debbie Haughton (“the appellants”) applied to Dun Laoghaire Rathdown County Council (“DLRCoCo”) for planning permission to build a 3 bedroom dwelling house in part of the garden of their existing dwellinghouse ‘Rockspring’, Hillcrest Road, Sandyford, Dublin 18.  
1.2 Both appellants retired in recent years and the existing house is too big for their needs; the new house is a replacement dwelling, designed primarily at ground floor level and intended to suit them into old age.  As appears from the Architectural Assessment that accompanied the application, and the Further Information Response, it is intended that the existing house and land with it will be sold off for development to fund the new build.
1.3 There were no observations or objections. Extensive Further Information (“FI Request”) was sought and furnished with requested reports, on 10.07.2026. 
1.4 The Decision to Grant Permission was made on 13.08.2026 by Order no. P/1631/26, subject to conditions.
1.5 Condition 21 – the only matter under appeal - requires that a financial  contribution/levy of €45,730.62 be paid to DLRCoCo under the “Section 49 – Supplementary Development Contribution Scheme for Extension of Luas Line B1 – Sandyford to Cherrywood” pursuant to a Luas extension scheme first adopted by DLRCoCo on 13.01.2003 for a 25 year period and adopted with amendments on 13.05.2013 (“the Luas Extension Contribution Scheme” or “LECS”).  
1.6 The ‘Level of Contribution’ set by clause 13 of the LECS in 2013 for ‘Residential’ is €250,000 per gross hectare site, but under clause 21 this is updated for inflation by compound interest of 5% per annum.  Subject to correction the appellants believe that the charge per gross hectare site now exceeds €350,000, or €35 per square metre.
1.7 Although not stated in the decision, the Condition 21 contribution of €45,730.62 appears to be calculated on the basis that the area of the proposed site is 0.1304 hectares (as stated in the Planning Application at para.23).  
1.8 The legal context for this appeal is section 48(10)(b) of the Planning and Development Act, 2000 which provides –

“(b) An appeal may be brought to the Board where an applicant for permission under section 34 considers that the terms of the scheme have not been properly applied in respect of any condition laid down by the planning authority.”

[Note: this appears to continue to apply notwithstanding the enactment of the Planning and Development Act, 2024, which has only been commenced in part.  Were the new Act to apply s.112(1) governs appeals of conditions only, and confers on the Commission the power to give directions to replace, amend or remove conditions.]

1.9 In the following detailed submissions the appellants make three broad contentions:

(i) They contend that Condition 21 should not have been attached to the grant of permission on the basis that the LECS did not properly apply to this site/new build.   
(ii) Alternatively, if the LECS does apply, the applicants contend that the contribution should not be calculated on the entire site, but should be calculated on 185 m2 being the floor space area of the new build, or alternatively the floor space plus ‘curtilage’ being the immediate surround of the proposed house. The appellants also contend that approach taken in Condition 21 is self-serving and lacks proportionality.
(iii) Further, and in the alternative, if the Luas Scheme does apply, the appellants contend that as the proposed house is a ‘replacement dwelling’ then the 5th bullet point of clause 13 applies and the charge should be 20% of the charge for a ‘one off’ house. 


(i) The Luas Scheme does not apply

2.1 In the Architect’s Assessment that accompanied the planning application on page 3 the appellants set out two reasons why the LECS should not apply to the site:
“Firstly, the Scheme was intended to apply to sites within “a reasonable walking distance to stops along the proposed line” which was considered to be one kilometre (clause 10).  The closest Luas stop to the subject site is Glencairn, but it is 1.6 kilometres walking distance away using the shortest possible route.  The reason for this is that the site is surrounded by other private property and the only access onto the nearest public road Hillcrest Road involves walking down a long shared avenue  see Site Location Map.  This is a very real issue for our clients, one of whom is a pensioner.  
Secondly, the point at which the person walking from the site to Glencairn must exit onto Hillcrest Road is over one kilometre from Glencairn Luas Stop and falls outside the “catchment area approximately one kilometre”  from the Luas line and in fact falls outside the redline on the relevant DLRCoCo map. As the access to the subject site must for planning purposes be considered with the proposed development it follows that a critical part of the site – its first access point from the public road – falls outside the area covered by, and intended to be covered by, the Scheme.”
2.2 Regrettably these submissions do not appear to have been considered or assessed by the Senior Executive Planner (whose Report recommended refusal of permission and does not mention these submission) or the Senior Executive Officer (whose decision was to grant permission).  The Record of that Officer’s decision imposes Condition 21 and merely states:

“REASONS FOR CONTRIBUTIONS:  To part finance the extension of the Luas Line B1 from Sandyford Depot to Cherrywood as provided for in the [LECS].”
This does not address the carefully considered submissions in the Architect’s Assessment.
2.3 Three maps assist in understanding this submission:
1) The O.S. map with Site Location on p.2 of the Architects Assessment.  This shows the red line development site linked by yellow line to Hillcrest Road.  The yellow line from the site follows a private avenue shared with five other houses.  It is the only means of accessing the public road – the site is surrounded by private dwellings in all other directions.  Although the proposed site is, as the crow flies, just less than one kilometre from the nearest LUAS station (Glencairn), where this private avenue exits onto Hillcrest Road is over one kilometre from Glencairn Station.  In other words you have to exit the one kilometre strip to which LECS applies in order to get to the nearest station, a distance of circa 1.6 km.
2) the Site Location map that is Fig. 1.1 at page 1 of the Report of Martin Peters Associates, prepared for the FI Response.  This marks the Site, and to the east the Luas Line extension can be seen passing under the M50 to the east.
3) Rockspring to Glencairn LUAS stop walking route, on Google Maps – confirming the shortest walking route to be 1.6 km (to drive it is longer at 1.9 km) – view on this link: https://maps.app.goo.gl/y8HbsJ4xvLE954UJA
2.4 In approaching the LECS it is submitted that a purposive approach to interpretation is appropriate. Clause 10 of the LECS refers to the ‘Area to which this scheme shall apply’ and reads in full:
10. The scheme shall apply within an area of 1,992 hectares, which is a catchment area approximately one kilometre on either side of the proposed LUAS B1 Line.   The extent of the area represents a reasonable walking distance to stops along the proposed line.  The area is identified on the Scheme Map (Drawing No. Pl-02-084) attached to this document. Some 530 hectares of land situated within this catchment area is potentially available for development.”
Clause 12, in a similar vein opens:
“12. In addition to the primary catchment area which is defined by an approximate one kilometre distance from the LRT line and which constitutes a reasonable walking distance to stops along the proposed line, and to which this supplementary development contribution scheme will apply.”
2.5 The first point to note is the use of the phrase ‘approximately one kilometre’.  The phrase demonstrates a certain flexibility.  The reason for this is clearer from the ensuing words which explain the rationale for the charge by reference to developments coming within ‘a reasonable walking distance to stops along the proposed line’.   It is clear from this that the drafters did not intend to include developments where the walking distance to the nearest LUAS stop is, as here, well in excess of one kilometre.  The subject site was never intended to be covered by this charge.
2.5 Certain other clauses lend support to this construction. Clause 11 lists the areas that will benefit from the scheme and states –
“Each of these areas can be developed in a sustainable manner to a high density in accordance with sustainable development principles.” 
Also clause 13 notes that certain developments will be exempt from the levy, including ‘house extensions; a granny flat where it is a condition that it be used as a family unit”, and “replacement dwellings will be levied at 20% of the charge for ‘one off’ housing’.  It is submitted that this underscores the reason for the high levies – because the LECS anticipated that the targeted developers would for the most part be developing high density housing where the charge could reasonably be split and passed on to multiple end users.
3.1 In relation to the second point raised in the Architects Assessment (set out at 2.1 above) it is undeniably the case that the new dwelling must use an access/entrance onto Hillcrest Road that falls outside the one kilometre distance from the Glencairn LUAS stop.  This entrance features as an essential part of the planning application, and had to be considered by DLRCoCo.  In fact the sight lines onto Hillcrest Road were a key concern of the planners, and the focus of para.2 of the FI Request.  The appellants had to engage transport experts to undertake a survey of the visibility splay/sight distances, and a traffic engineer to report (Martin Peters Associates report).  It is submitted that this right of access/egress onto Hillcrest Road is integral to the planning application, and as the point of access falls outside the one kilometre on that basis alone the LECS should not apply. 
3.2 This raises the issue as to whether a development site that lies partially in and partially outside the one kilometre line should be subject to the LECS levy.  The answer, it is submitted, should depend on how far the nearest entrance of the development onto the public highway lies from the nearest LUAS station. It is possible that land could be developed partially outside the one kilometre line, but with the entrance on land within the one kilometre.  In such a case there would be a strong argument for applying the levy, in keeping with the intention of the LECS, at least to that part of the development lying within the one kilometre.  The present application illustrates the converse situation, unusual and perhaps unique to the appellant’s site, where the result on the ground is that to walk from the new dwelling to the Glencairn LUAS is 1.6 km.  
(ii) Levy not to be calculated on site area
4.1  This submission is entirely without prejudice to the other submissions on this appeal.

4.2  Clause 13 of the LECS, in the last bullet point, states that –

· ‘one off’ housing will be assessed on the area of the curtilage of the premises as determined by the planning authority.

4.3  While the area to which the €45,730.62 levy relates is not stated in Condition 21, the appellants deduce that it is calculated based on the area of the site development which is .1304 of a hectare.  That being so, the planners have failed to ascertain what may fairly be regarded as ‘curtilage’, and instead have assumed that it should be the entire site.  Further the amount of such levy is disproportionate to the grant of a permission for a single modestly sized house, and materially affects the decision of these applicants as to whether they can proceed with the development.  It is noted that in promulgating ss.(6) of s.87 of the Planning and Development Act, 2024 the Oireachtas has recognised that a condition imposing charges for local facilities or services “shall not require such an amount of financial resources to be committed for the purposes of compliance with the condition as would substantially deprive the person in whose favour the permission operates of the benefits likely to accrue from the grant of the permission.”  While this provision has yet to be commenced it reflects the need for proportionality in the imposition of planning contributions.

4.4  Accordingly the planning authority clearly has a duty to act reasonably in deciding on the area covered by the LECS, not least because the levy is payable to DLRCoCo. The word ‘curtilage’ is not defined in the scheme, and there is no legal definition. It is clearly not the full site – if that was the case it would have been so stated expressly in the LECS. It is not the surrounding garden – again that would need to be expressly stated in the scheme. It is submitted that it is restricted to the land immediately surrounding the house, and associated structure. It is accepted by the appellants that it is more than the footprint of the house – here 185 sq.m. Beyond that it could include the car parking area (two spaces, say 60 sq.m.), the foul wastewater treatment/percolation area (75 sq.m.), and the waste water percolation area (45.5 sq. m.).  On this basis it is proposed that the curtilage should reasonably be assessed at 184 + 60 + 75 + 45.5 = 364.5 sq.m. – at most 400 sq.m (.0364 - .04 of a hectare).  This we believe would result in a levy in the range €12,750 - €14,000.
(iii) ‘One off’ replacement dwelling
5.1 Further and in the alternative Condition 21 falls into error in failing to consider or apply clause 13 of LECS which provides that –
“replacement dwellings will be levied at 20% of the charge for ‘one off’ housing”.
5.2 It is our contention that the proposed dwelling will be a ‘replacement dwelling’. As the Architectural Assessment accompanying the planning application states, on page 3 –
“The property in question will be occupied by our Clients who have lived in the existing adjacent dwelling for many years.  The Clients propose selling off a portion of their existing site, to finance the development of this proposed new build which will become their new primary residence.  The existing house they are moving from was poorly constructed in the 1950’s and does not meet modern energy standards.  It would require significant upgrading and financial resourcing to achieve modern levels of comfort.”
5.3 This is particularly apparent from the Marston Planning Consultancy report dated 06.07.2026, filed in response to the FI Request which sought at item 1 a development strategy for the entire land holding.  The Marston report is firmly based on the appellants vacating the existing dwelling and opening that and the adjacent land for development of high density housing.  As the report states (p.4, second para.): “The purpose of the application is to future proof the ability of the applicants to live on a portion of their site, whilst freeing up the rest of the site for development.” 
5.4 The Marston report at p.7 includes an ‘indicative master plan’ prepared by the appellants’ architect based on the construction of two apartment blocks with 55 units, and necessarily requiring the demolition of the existing house.  On p.8 there is a relevant section under the heading ‘Future use and ownership of the existing dwelling’ which supports our ‘replacement dwelling’ contention and reads:

“Future use and ownership of the existing dwelling
It is not proposed to demolish the applicants existing house under this application.  The primary reason for this is the development value of the remaining land.  The applicants have sought advice from experts in the field and they have confirmed that the rest of the site is more valuable to be sold, with the existing house remaining on the site.
It is our understanding that the reason for this, is that any future application on the remaining land will take a significant time period to pull together, given the access requirements, and will take a few years to reach a position where permission can be achieved. This will enable any future purchaser to get a rental income out of the house during this period, which could amount to over €100,000 over a two to three year period given the size of the house and its location in close proximity to the Sandyford Business Park.  This would also make the achieving of the density requirements for the site as set out under CDP a more realistic possibility.
It is the intention of the applicants, if the land is not sold, to live in their home, while their new house is being built.  It is projected that this would take, given the complexity of the project, some 18 months from commencement of detailed design, following a grant of permission. It is therefore projected to be c.2 years from any decision to grant permission and will therefore tie in with the expected timeline for the Hillcrest Road scheme, or a short overlap with it.
If the above approach, and continued use of the dwelling on completion of the proposed dwelling, as set out above, and as set out in the response to point 2 of the FI request below, is not acceptable to the Planning Authority, we wish to place on record the willingness of our client, in these unusual circumstances, where the road improvement scheme is imminent, to enter into a section 47 agreement that does not allow the use of the existing dwelling until such time as the Hillcrest Road Improvement Scheme is completed 40m either side of the Rockspring entrance from Hillcrest Road or access to the remaining land is permitted through Dun Gaoithe estate, whichever first occurs.”
5.5 We confirm these statements.  In short we will live in the existing house until the replacement new dwelling is ready for occupation, and the existing house will in due course be demolished by purchaser developers.  On the basis of the planning application materials and in particular the content of the Marston report the planners fell into error in not considering and applying the 20% levy provision in LECS.
Addendum
6.1 We have hesitated before providing further figures but now include them as they are relevant to the proportionality issue.  When we embarked on this project we thought we had some idea of what it would cost, but we were wrong. We have to date discharged professional fees of c. €100,000 inclusive of VAT (which is not recoverable) to planning stage.  Of this €30,000 was spent on the response to the FI Request (involving architect, surveyor, engineer, traffic engineer, traffic survey, arborist, and planning consultant).  We were professionally advised in April 2025 that the build cost would be in the order of €1.8 million. This was based on planning contributions then estimated at €14,000, but in the decision (including the Condition 21 levy) these total €63,000.  In addition the decision at Condition 17 requires us to enter a Tree Bond – not surprising in itself – but it is for €60,000; this is despite the fact that every single tree and shrub, mature or otherwise, was planted by Robert or his parents before him (they acquired the land as a bare field in 1953), and the trees and garden have been maintained by Robert personally over the past 30 years.
6.2 We are advised that due to access problems the existing house and land for development may achieve €1.5 m, leaving us with a shortfall for the build. We are both now pensioners and cannot borrow. This is the factual context in which the proportionality of the levy now falls to be considered.  
Summary
7. In summary we respectfully submit that the imposition of the Condition 21 levy was wrong in law, or alternatively the LECS was misapplied, and/or applied in a manner that is unjust and lacks proportionality for the reasons detailed above.
27 August, 2026

---------------------------------------------------------------------------------------------------------
Robert Haughton and Deborah Haughton
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